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       Strengthening Your Arbitrators’ Resolve -  And Your Own

Introduction


If you were arbitrators or practitioners in the early to mid-80s, you’ll recall that arbitrations often began right after the Close – at 4:15 – and were usually over before dinner. Some cases took a day or two, tops. Inevitably, rough justice was done: The screwed got unscrewed. 

You know what happened after that. I needn’t add to the criticism. Instead, I’d like to suggest ways to put the resolve back into alternative dispute resolution. I’d like to tell you how you can convince arbitrators to “move it along” and still, in the process, provide the parties a full and fair opportunity to be heard - without fear of the V word: vacatur.  Since we’re so close to Times Square, I’ll call all this, if you will, The Vacatur Monologues. 


The Answer to moving it along? Tell the arbitrators how the story ends, while it’s still unfolding. Show them what happened when other arbitrators chose to “move it along”, when their Awards were then challenged in court and when, in almost all instances, those Awards were confirmed; they were upheld. The arbitrators’ conduct was validated. Knowing how the story ends will embolden arbitrators to get to the end of the case that much quicker.
Knowing the future can give you – as practitioners - the courage, the nerve to challenge a weak/ or a slow/ or a sleepy/ or a distracted arbitration panel, right in the middle of a case – to light a firecracker under their seats; to compel them to expedite the hearing. l want to highlight some of the grounds to vacate arbitration Awards - to show you how tough, really difficult, it is to get a court to overturn arbitration Awards. The fear of vacatur is worse than the fear of flying. It doesn’t have to be.

Five Scenarios

My article in your coursebook presents five scenarios; again, The Vacatur Monologues. Let me run through them and then tell you the standards by which courts would view challenges to those Awards.

First the hypothetical; then the moving party’s burden of proof:

1. Bias During the hearings, you noticed something wonderful. One of the arbitrators – the Chair in fact - really didn’t like your adversary. Who would? Whenever opposing counsel objected to your reasonable and logical questions to witnesses, the Chair overruled the objection with a derisive comment about that attorney’s lack of knowledge of arbitration procedures.

During the hearings, you were concerned that the arbitrator’s conduct could result in the vacatur of a favorable Award. You said nothing when opposing counsel made speech after speech about the unfairness of the proceeding. Despite the Chair’s attitude, your adversary got everything she wanted into evidence. 

After the case – a case in which your blind client, who does not speak English and could neither read nor understand monthly statements, received a substantial portion of his compensatory damages – after the case, your adversary calls. “I’m telling you now Roger, It’s my intention to move to vacate for “bias or partiality” [Section 10(b) of the FAA]. “Settle now,” she warns, “or spend another year fighting this case in court, the result of which,” she says with her usual cockiness, “will result in retrying the arbitration – this time before fair arbitrators.”

What’s the standard? Will your adversary prevail?

Bias - It’s a bluff. An arbitrator must be fair to both sides. As long as all the hoped-for evidence comes in, personal comments do not generally rise to the level of bias required by Section 10 (b) of the FAA.

The test the courts apply in deciding whether to vacate for partiality is whether a reasonable person would have to conclude that an arbitrator was partial to one of the parties – not that the arbitrator disliked one of the attorneys. The appearance of bias alone is not sufficient. 

An Award will be vacated when there is some personal interest on the part of the arbitrators that extends beyond any personal views on the merits of the case. These cases generally fall into two categories:

1. The arbitrator failed to disclose a prior, tangential business relationship between him and one of the parties; or

2. The arbitrator said something during the hearing that expressed partiality.

In most cases, even if an arbitrator displays a short temper with the way an attorney is conducting his case, that alone isn’t sufficient to vacate an Award. Arbitrators have the power to move things along and they should use that power.

2. Adjournments Your adversary has asked the arbitrators for another adjournment – his third. The first was due to a mix-up in his calendar (double-booking cases). The second was because of illness. In a previous conversation, he tells you that he is the partner – at the 120 member firm – who is responsible that brokerage firm. It is a week before the re-re-scheduled hearings and your adversary calls you all apologetically.

He just learned the branch manager, who is one of his witnesses,  is going on vacation. The manager can’t cancel because he wouldn’t be able to get his deposit refunded. Your adversary is giving you a “heads-up” for a motion to postpone that he just faxed to the New York Stock Exchange staff attorney on the case. His motion cites Section 10(c) of the FAA, warning the arbitrators that unless they grant this “most reasonable but unfortunate request” they run the risk of having their Award overturned by the court.

To date, the panel has shown the backbone of a jellyfish. You’re concerned that they will do so again, to the great annoyance and exasperation of your elderly client.


What’s the standard? Will your adversary prevail?

Postpone - The hearings should go forward, as re-re-scheduled. To do that, you need to instill confidence in the arbitrators that they can deny the motion to postpone because their decision will be upheld by any court, as far as Section 10(c) of the FAA is concerned.

The guideline here is one of reasonableness and courts rarely second-guess a panel’s determination on such a request. Some case examples:

1. Arbitrators refused to postpone final arbitration session when plaintiff's principal witness was unable to attend. Nothing in the FAA requires arbitrators under all circumstances to adjust their schedules to suit requests of any party. NO VACATUR. Concourse Beauty School, Inc. v. Polakov, 685 F. Supp. 1311 (S.D.N.Y. 1988) 

2. Arbitrators' refusal to postpone hearing was not misconduct that would warrant vacatur of Award, despite party's daughter's hospitalization for broken arm. Injury was never presented as life-threatening situation and there were no medical complications arising out of injury. NO VACATUR. Berlacher v. Paine Webber, Inc.
759 F. Supp. 21 (D.D.C. 1991)

3.  Customers received notice of the hearing date more than two months in advance, yet neglected to hire an attorney, prepare for hearing or request any extension of time until the week of the hearing. When the customer finally requested additional time, he supported his request only with vague allusions to his family's “very sorrowful physical and medial problem.'' The court held that the arbitrators acted within the scope of their discretion in declining to postpone the hearing and in conducting it in the customer's absence. PaineWebber v. Barca, 2000 U.S.Dist. LEXIS 10873 (U.S.D.C. N.D. Cal. July 28,2000)

3. Material Evidence You are into day 13 of what you told your client would be a “three days at most” hearing. The direct examinations of your client, of a corroborating fact witness and of the broker took only three hours. However, the cross-examination of each took a total of five days. Now your adversary is on his eight witness, with no end in sight. It’s clear the game strategy of the defense is a war of attrition; the arbitrators are bound to say something, he thinks, anything, to give him grounds to move to vacate the Award, which is almost certain to be adverse to his miserable clients. Is there anything you can do to get the Chair to end the agony without fear of vacatur? Yes.  Section 10 (c) of the FAA provides some help.

What’s the standard?

Evidence - Based on Section 10(c) of the FAA, you can tell the arbitrators that enough is enough; they can call a halt to the unending and repetitive defense strategy without fear of recrimination by the courts. They can limit the introduction of such evidence and finish the case.

One of the reasons why arbitrations are taking so long these days is because arbitrators take in too much testimony because of a fear  their Award will be vacated. However, courts will, in almost every instance, uphold an Award even when the arbitrators have excluded testimony. So if the arbitrators have already heard a line of testimony or the introduction into evidence of new documents would just be duplicative of other documents already in evidence, you should attempt to persuade the arbitrators to exclude that evidence and exclude duplicative testimony. There should be little fear that the Award will, as a result, be vacated.

The burden is great on the party seeking to vacate. For example, in the case of Sebbag v. Shearson Lehman, Fed. Sec. L. Rep. (CCH) ¶ 95,775, at 98,729 (S.D.N.Y. Jan. 8, 1991), the Federal District Court for the Southern District of New York held that the refusal to hear and admit evidence is a ground for vacatur only if that refusal severely prejudices the rights of a party to the arbitration. “The arbitrators must not only have been in error when they chose to exclude evidence [a handwriting expert to prove forgery], but that error must have been so severe as to have damaged the rights of the party to the extent that he was deprived of a fair hearing.'' A tall order.

4. Newly Discovered Evidence The case is over. You’ve received a favorable Award. You get a letter from your adversary. “Dear Victor: I’ve just discovered a witness who can categorically prove that your client, the widow in tennis shoes, committed perjury. She lied. My new witness is your client’s other broker. I’ve learned that the widow was trading with that other broker at the same time she was trading with my poor brokerage firm client, the one who’s just lost the case because of your client’s deceit.” (Parenthetically: You, the victor,  knew about that other broker but had not put him on your witness list or referred to him during your client’s testimony. Nor had the defense attorney thought to ask.) Back to the letter in your sweaty hands: “Settle now,” says the defensive defense attorney, “or I will move to vacate the Award because you obtained it through ‘corruption, fraud, undue means or misconduct’ [Section (10a) of the Federal Arbitration Act ].”

What’s the standard? Will your adversary prevail?

Fraud - Don’t settle. A motion to vacate will fail because your adversary can’t meet the very tough three-part test to vacate for fraud under Section 10(a) of the FAA.

The question here is whether the rights of a party were prejudiced by the corruption, fraud or misconduct of an arbitrator, another party, or a third person. Courts rarely find that “misconduct'' took place when arbitrators admitted possibly prejudicial exhibits or testimony into evidence. The federal courts utilize a very tough three-part test to determine whether an arbitration Award should be vacated for fraud under Section 10(a) of the Federal Arbitration Act:

1. Has the complaining party established the fraud by clear and convincing evidence, and not just by the preponderance of the evidence? 

2. Was the fraud [in Scenario #1 - the possible perjury of your client] not discoverable by the exercise of due diligence prior to or during the arbitration? That’s the kicker in our first hypothetical – your adversary could have discovered it earlier. So we don’t even get to the last part of the three-part test, which is:

3. Did the person seeking to vacate the Award demonstrate that the fraud materially related to an issue in the arbitration?

5. Manifest Disregard The case you are bringing is a just one, but it’s so damn old. There had been a serious question about arbitration eligibility but, thankfully, the U.S. Supreme Court recently ruled that arbitrability is for the arbitrators to decide and not the courts. However, there are still statutes of limitation issues to contend with. It appears, happily, that your arbitrators are moved more by the injustice to your client than a strict reading of the statutes of limitation. 

Your adversary cites case after case on the timeliness issue since she knows her client is dead on the facts. She pounds on the law in her opening statement and doesn’t put on a single witness. That’s because she’s so sure that the statutes of limitation are clear and unequivocal. She’s certain that any arbitrators who would disagree with her would be in “manifest disregard of the law”.

She has just completed her summation and now it’s your turn. If the arbitrators hand your client a favorable Award, will it be vacated because of manifest disregard of the law? 

What should you tell them the standard is?
Manifest Disregard - In your summation, say something about the law, but don’t worry about it too much. The judicially-created ground of “manifest disregard of the law” is the toughest of them all. 

Few securities arbitration cases present a situation where the law on an issue is clear. Most of our cases are fact-intensive and “the law'' is tangential at best to the witnesses’ retelling of events. Even statutes of limitation. 

On the other hand, when there is a clearly governing legal principle that is well defined, explicit, and applicable to the case – and the Award is large - and the arbitrators choose to disregard that legal principle, then, in some areas of the country, the Award can be vacated on the ground that it was in manifest disregard of the law.

The leading case on this subject comes from the Court of Appeals for the Second Circuit: Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930 (2d Cir. 1986), the court set down the requisites for the “manifest disregard'' ground:

1. There must have been more than error or misunderstanding with respect to law;

2. The error must have been obvious and capable of being readily and instantly perceived by the average person qualified to serve as an arbitrator; and

3. The arbitrators must have appreciated the existence of a clearly governing legal principle (which must be well defined, explicit and clearly applicable) but then must have decided to ignore it or pay it no attention.

So, in Conclusion:


Knowing the law of vacating Awards will come in handy the next time your adversary threatens you with a motion to vacate or you’re faced with arbitrators who are weak. 

To both your adversary and your arbitrators, emphasize that all the grounds are based on this reality: courts won’t second-guess arbitrators.
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