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        That Arbitrators Want to Hear


       By David E. Robbins


In our practice as customer attorneys, there are three bookends - not two. Each should look quite similar, should be sturdy enough to support your case and, most of all, should be consistent. The three bookends are your Statement of Claim, Opening Statement and Summation. Common themes should run through them, supporting one another. In my first contribution to the PIABA Bar Journal, I examined Statements of Claim from the customer’s attorney viewpoint. In this article, I would like to share some observations on Opening Statements and Summations from the head of the table – where the arbitrators sit.

Generally an Unreceptive Audience

The first thing to keep in mind is that your Opening Statement and Summation have substantial psychological barriers to overcome to pierce the haze and into the minds of the arbitrators. Many of my Solomonic colleagues believe Opening Statements are like the lousy openers for the headliner; they come with the price of admission but you sure would like them to get off the stage so the Stars can perform. Having read the Statement of Claim and Answer (perhaps the night before), many arbitrators feel they have a pretty good grasp of the main issues. However, having read pleadings written by the parties’ hired guns, arbitrators want to hear what really happened from the parties. And they want to hear it sooner than later. 

So too with Summations. Although they do not like to admit it, most arbitrators I have worked with decide cases well before the fat lady sings the Summation, usually right after the arbitrators have heard from the customer and  broker. Unless the hearings were spaced out over appreciable periods of time and the arbitrators need the Summations to recall earlier testimony and exhibits, they watch you perform your well-crafted closing statements but their minds are miles away. 

One of the reasons I sit as an arbitrator – besides the SROs’ financial largess – is that it always improves my subsequent performance as a practitioner because I observe what works and what doesn’t, what gets through to me and what remains in the ether. Let me tell you about those practitioners who have overcome unreceptive Panels and who have balanced the testimony of witnesses with effective Openings and Summations.

But First – The Script


The orchestra is tuning up. Opposing counsel line up their binders of exhibits and other documents either on the hearing table (as a Maginot Line against the enemy) or on the floor (for all to trip over). The anxious customers look like they are at a funeral and the broker sits there still annoyed to be taken off from the production line for another obviously meritless case. The arbitrators have just had their first executive session - to determine when the lunch break will be - and the Chair calls all to order. After reading from a script written by the same people who author margin agreements, the Chair intones:


-  At the NASD: “Each party may make an opening statement. It should be limited to what the party intends to prove and should not be a presentation of evidence or of the merits of the case.”


- At the NYSE: “If the parties desire, they may first make opening statements preliminary to the calling of witnesses and the presentation of evidence or the statements may be waived. The opening statements, if made, are presented first by the claimant and then by the Respondent.''


You’re the customer attorney, so you begin (after having read what follows).

The Role of the Statement of Claim


Now is your chance to make a good, second impression. Hopefully, your Statement of Claim has laid the groundwork for a good first impression. That is, in addition to it being in letter format (without numbered paragraphs); to providing a clear, concise explanation of the relationship between the parties and the transactions at issue;  to limiting the issues to those you can prove; to naming the fewest Respondents as necessary; and,  to specifying the damages sought, your Statement of Claim has anticipated the countervailing facts and arguments set forth in the Answer. You have explained the dispute and stolen your adversary’s  thunder.


Ironically, the better written your Statement of Claim, the more desirous the arbitrators will be to bypass your Opening Statement and hear directly from your witnesses; they will be less inclined to hear the main points all over again in your Opening Statement. Conversely, if you presented the kitchen sink approach to pleading (from the Throw-It-On-The-Wall School), the arbitrators may be more curious to find out what you think your case is really about, especially since the Answer from your opponent was short and sweet, setting roadblocks of logic that will be difficult to surmount.

The Main Purposes of the Opening Statement
 
``The purpose of the opening addresses,'' said the great Louis Nizer in My Life in Court, `` is to acquaint the jurors with the nature of the case and what each side intends to prove. In this way the jury obtains a preliminary view of the entire case and the respective contentions of plaintiff and defendant. It is then better able to follow the testimony as it comes piecemeal from the witness stand. It is an old theory that opening statements should be conservative and not promise too much.'' (p. 37)
In a nutshell: (1) The Opening Statement should greet the Panel, introduce counsel and client, and serve as a brief, non-emotional, factual table of contents of the case-in-chief; (2) If a Panel likes an attorney, it may tend to give him or her more liberties during the course of the proceeding; and, (3) It should always be written with the Summation in mind, as well as your order of proof.

Specific Recommendations for the Opening

First, some general thoughts and then some specifics. In your Opening, be very careful not to gild the lily (e.g., an allegation of fraud where, in fact, no fraud exists). This gives the Respondent an excellent opportunity to cast doubt on your entire case. You should be prepared to prove every allegation made in the Opening, otherwise opposing counsel will remind the arbitrators of any failures to do so during Respondent’s Summation.

Some of my customer-attorney colleagues recommend presenting most of the Claimant’s evidence in their Opening Statements. As an arbitrator, this makes me antsy. I would rather here general themes and a handful of critical facts. Among the facts that should be addressed are the weaknesses in your case before your adversary stresses them; steal the thunder, especially of those new facts set forth in the Answer, the ones previously forgotten by your client. Every case has weaknesses because every case is a reflection of life and the older I get, the less black and white these cases become. Slam dunks are usually reserved for basketball courts, not arbitration hearings.

If the Statement of Claim has not already limited the main issues that will be before the arbitrators, the Opening Statement should do that. All sub-themes should be made to fit into the primary themes of your case. It is my practice to wait until a week or so before the first hearing to draft  the Opening Statement. By that time, the case has taken on a life of its own and the critical issues have congealed. If time permits, the draft should be given to the client for review. This enables the client to focus on the most important issues in the case, permitting him or her to keep those issues in perspective when testifying.

 Opening Statements are of crucial importance because while arbitrators may be less influenced by personality and more familiar with the facts of a case than a jury is, both are intently focused at the start of a case and initial impressions often remain unchanged throughout the hearing. Therefore, prior to delivering your Opening Statement, please give the following 11-point checklist some reflection: 

1. Your speaking style should be natural and comfortable and should not be too fast or too slow. Try to open a one-sided conversation with the arbitrators, sounding forceful yet understanding of human frailties.

2. Establish a theme for the case which is consistent with the facts (and the Statement of Claim), appealing to the Panel and not reliant on technical legal arguments. Hammer that theme home as often as you can, until you see it getting through to the arbitrators. How will you know if you have succeeded? When the arbitrators preface their own questioning of witnesses with a repetition of your theme (e.g. “Mr. Broker, Claimant insists his stated investment objective was X yet you recommended XXX. How come?”)

3. Look the arbitrators directly in the eyes and speak with conviction. 

4. Tell the arbitrators how your position differs from your adversary on each key issue.

5. Challenge the arbitrators to judge your client at the conclusion of the case by the accuracy of the representations that you make during the Opening. In other words, ask them to determine the case solely on the evidence presented and not on their sympathy or antipathy towards a witness or party (which will still influence them).

6.  Sometimes, less is more. It bears repeating that you should not promise more than you can produce. In fact, if you have an intriguing, somewhat hidden fact that you hope will be revealed during the course of the case, remain silent about it in the Opening. Let the arbitrators feel they uncovered it themselves during the course of the case. Those are the facts they remember.

7. Avoid personally attacking your adversary – as hard as that is becoming these days - and at all times maintain a demeanor of professionalism and sincerity.  

8. Avoid giving an extended speech. If you know your facts and issues cold, you can simplify them in your Opening. It will take a few drafts and revisions, but it will be worth it.

9.  Consider illustrative aids. Since an average person's retention is stronger through his sense of sight, an arbitrator’s attention dramatically increases when, while watching and listening to your Opening, there is a visual guide. However, this can backfire grandly if your demonstrative exhibit has an error in it, blown up so large that it can be seen across the room. 

10. Avoid making objections during your opponent's Opening Statement. If your adversary says something that is worth objecting to – such as the claim that your client is a felon, when he is not - your objection should be saved for the contrary evidence you introduce during the hearing. Presenting it at that later time is more effective than objecting during the Opening; the contrast between your opponent’s Opening and the subsequent testimony can be dramatically highlighted in your Summation.

11. Potential Adverse Witnesses. In the event you will have Respondent or one of Respondent’s witnesses testify at the beginning of your case, make sure the arbitrators understand that they may hear testimony from adverse witnesses. Ask the Panel to keep in mind that the Claimant will testify later on. 

The Fat Lady Sings – Summations


The testimony is completed. Each side “states affirmatively [that they] have had a full and fair opportunity to be heard.” Then the Chair says:

-At the NASD: “Each party may make a closing argument. The parties are directed to limit their closing argument to a summation of what he or she believes has been proven. The parties may now begin their closing argument, beginning with the Claimant. Rebuttal is allowed and the Claimant may reserve its entire closing for rebuttal.”

-At the NYSE: “After each side has completed the presentation of all        witnesses and documents and signified that [their] case is closed, each side will then be given an opportunity for summation, Respondent to sum up first and then Claimant. These summations may be waived by the parties.”

Again – some general comments and then a checklist of specifics. When a hearing lasts only a day, consideration should be given either to waiving the Summation for fear of insulting a Panel or to limiting its scope. Telling a Panel what it just heard may be considered an exercise in pomposity. When there is more than one hearing, however, the Summation is an excellent opportunity to structure the evidence presented in a light most favorable to the client.

Exhibits or charts that should be referred to in Summation, if at all, are those which go to credibility or show damage calculations. In most cases, by the time Summations begin, arbitrators have decided who will win. As a result, by the conclusion of each party's case-in-chief, the arbitrators' main focus is usually on damage calculations.

During the Summation, go back to your Opening Statement and the points you promised to establish. Show how you proved what you set out to prove. The Summation should also include issues raised through arbitrators' questions, since the arbitrators feel those issues to be important. The facts stated in the Summation should be interwoven with suggestions of why your client's position is more credible and more reasonable than the opposition's and why your position is more consistent with accepted industry practice.

Summations should be considered works in progress. They should be prepared during the hearing and revised as the case progresses, never drafted the night before. Shooting from the lip will usually backfire.

Start the Summation by thanking the Panel for their time and attention to your case. The next step is to summarize the pleadings and the central issues of the case. That is, discuss the causes of action that should form the basis of the Panel's Award.

Next, go back to those indisputable facts and hammer them home. The facts and the testimony which are the strength of your case have to be brought directly to the forefront--these are the reasons why you are fighting this cause. Review the contradictions and conflicts which have been established in a hearing. Review the testimony, and draw the appropriate inferences. If you don't fully state the inference you are seeking, the Panel may not find it.

 Don't be afraid of rhetorical questions - with the answer being obvious - that leaves the Panel wondering why your opponent is even fighting this case. Emotional appeals, fully engaging the arbitrators' rational side, are most effective. Review and summarize the damage calculations. Finally, end with a request for the relief sought and thank the Panel once again. 

Seven Pointers For All Summations

1.      Refer by number to exhibits and specific testimony of witnesses in support of your arguments.

2.      Do not read the Summation, unless absolutely necessary. Try to work from an outline and maintain eye contact with the arbitrators whenever possible.

3.      Mistakes made by client and counsel should be admitted.

4.      You should always consider how you would view your own actions if you were sitting as an arbitrators in the case. Arbitrators, like jurors, respect attorneys and parties who are forthright and sincere and not condescending. 

5.     Since the credibility of the parties and witnesses is always a key component of the Panel's deliberations, point out obvious inconsistencies while, at the same time, maintaining an objective, professional tone so as not to antagonize the Panel or have them become sympathetic to your adversary.

6.   Some experienced practitioners recommend creating a time-line of important events for the Panel's reference, again because of the greater retention of the visual. Use of a blackboard, charts of trading and other illustrative methods are, in their opinion, useful and will spice up your presentation.

7. A leading defense attorney friend of mine breaks down his Summations into two parts: (1) How he established what he promised to prove and (2) How his adversary failed to live up to the assurances made in his Opening Statement.

For the More Complex Cases

 For the more detailed cases, especially those conducted over a period of weeks or months (e.g., market manipulation cases, selling away cases), you might consider:

1.     Summation Binder - From the initial intake of the case through the testimony and other evidence presented, you should be compiling a separate folder or binder on key facts or documents that will substantiate your claim. 

2.      Opening Statements - One of the most effective ways to structure your Summation is to look back at the promises made in each side's Opening Statement and determine whether those promises were fulfilled. 

3.      During the Fray – During the hearing, flag certain key points in your notes with the letter “S” for Summation and do the same for key exhibits. You should almost always mark an “S” in your notes of the arbitrators’ questions and the witnesses’ answers.

4.      Final preparations -In preparing the outline and supporting arguments for your Summation, please keep this is mind: An arbitrator's attention span will not be very long. He or she will probably have already decided most of the issues on liability and, at most, will utilize your Summation to reinforce his or her conclusions. Therefore, keep your Summation as brief as possible;  stress as few issues as possible; highlight only the most crucial testimony; focus on only a handful of exhibits; and, explain damage calculations clearly and simply. Subtleties in Summations are lost on arbitrators, who, for the most part, view the issues in more general terms.

5.     Form Should Fit Function – The late architect Frank Lloyd Wright was known for designing the form of his buildings to fit their functions, to be part of the larger environment and to make statements in a simple yet effective way. The single question you want the arbitrators to focus on is: ``Why should you win?'' Dispense with conclusory overviews and words like incredible, ridiculous, unbelievable or absurd. Arbitrators are looking to hear the most important specifics (and there rarely are that many) and an explanation of where the pieces fit in the puzzle.

6. Finish With Flare - Raise your voice, lower your voice, change your pace, make -- and keep -- eye contact, hold up the smoking gun exhibit, point to the relevant entry, write out the math on the damage claim, recalculate step by step the error you caught in your adversary's calculation, keep their attention, use simple analogies, and respect the fact that, unlike your role as the advocate, the arbitrators have been hearing the proof with impartiality. 

7. Remember Your Arbitrators - If an arbitrator asked specific questions of witnesses, it usually indicates an area of importance to that arbitrator. Deal with those issues in your Summation. If a witness gives a strong, credible response to a particular arbitrator's question, quote that testimony and look directly at the arbitrator who asked the question while you are reading a brief portion of the record.
8.  Your Knowledge of the Record is Critical - You simply cannot rely on the Panel to take detailed notes or listen to the NASD tapes or read transcripts. You be their Reader’s Digest.

9. Interruptions – As Claimant’s counsel, you sum-up last. If you believe opposing counsel will interrupt you, at the outset of your Summation tell the Panel that counsel has had the advantage of speaking first for some time and you have had to listen patiently. Tell the arbitrators that even though on many occasions you wanted to jump up and say that is not the way it happened, or that the testimony opposing counsel is relying on is patently false, you did not do that because it would have been improper. Then turn to opposing counsel and state that you hope he will afford you that same respect and not interrupt your closing. It may sound a little arrogant, but sometimes it is necessary.

10. Damages -    Try to get all of your damage calculations on one page, in summary fashion. Then hand it out as a worksheet for the arbitrators’ deliberations. While you will feel strongly about your proven damages, give serious thought to presenting alternative damage calculations. You should advise the arbitrators that while you believe the customer is entitled to everything he has asked for, in the event they want to compare the customer's losses to other measures, tell them you have prepared an alternative (lower) damage computation available for consideration. 





        Conclusion


A final thought: In your Statement of Claim, Opening Statement and Summation, you want to keep the arbitrators interested and attentive since they will be more prone to issue larger Awards. You are putting on a serious drama. There must be coherency to all aspects of your presentation, from beginning to end. The three bookends, if well-articulated, will give you the advantage in a climate where substantial customer wins in contested cases are getting harder to achieve.

Top of Form
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Bottom of Form
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