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    Examining Brokers in Arbitration


The Most Fun You Can Have With Your Clothes On





        David E. Robbins

Introduction


Opening Statements have just finished. Claimant’s counsel provided the arbitrators with a concise outline of what will be proven; how the misconduct will be shown to have directly caused the losses; and, what the witnesses on the direct case will say. Basically, she repeated and expanded upon the main points raised in the Statement of Claim. It took ten minutes.  Respondent’s Opening Statement was a long, pedantic recitation of the law; a dry, detailed presentation of all the evidence; and, a string of patronizing remarks about the Claimant’s lack of common sense and lack of veracity. It took a half hour. The Chair did not interrupt Respondent’s counsel, as he should have, and the two wings had mentally flown away some time ago.


To refocus the arbitrators on the central issues, Claimant’s counsel calls her first witness: the broker. Electricity enters the room.  It’s as if the door mouse at Alice’s tea party suddenly woke with a start. Claimant’s counsel, desirous of asking the broker leading questions, asks the Chair to have the broker declared a hostile witness and then, seeing blank stares from the three mice, explains that since the broker is a party adverse to the interests of her client, she would like to be able to ask questions of the broker in the format usually reserved for cross-examination. That is, leading questions where you hope to elicit the same short responses most teenagers give to any question asked of them. 


Claimant’s counsel begins her questioning and then hears, like a mantra: “To tell you the truth … To be honest with you.” No sweeter words can pass an opposing witness’ lips, especially when that witness is a stock broker testifying as a hostile witness on the customer’s direct case or during cross-examination. This article will discuss various issues concerning the questioning of brokers at arbitration hearings. The wonderful world of cross-examination, if done right, gets your juices flowing and keeps the arbitrators attuned to your client’s case. It can even win your case long before summations have been given.

Batter Up: Lead-Off Questions


How to start? There are a number of techniques available to the cross-examiner. Each can be effective depending on the witness being examined, the facts of the case and your ability to perceive weaknesses in the witness' direct examination. In My Life in Court, pp.52 – 53, 101 (Doubleday 1961), the great trial lawyer Louis Nizer summarized the ways to break down a witness.


A favorite strategy in cross-examination is to begin with a strong 
contradiction, shaking the witness at the outset and bleeding him of his 
confidence. There is such a thing as the momentum of contradiction. As 
the witness is forced repeatedly to retract his answers, the effect upon the 
jury is 
increased disproportionately.     Each succeeding defeat registers 
more deeply because of the accumulated impact.


The best way to do this with brokers is through documents, since they speak louder than sworn testimony. (I often tell my clients that if the contest were between the Pope, testifying from memory, and a stock broker with contemporaneous notes, the broker would usually win out, unless you could prove those “contemporaneous” notes were prepared after the fact.) 


With respect to documents, when counsel to a customer knows that a written office procedure -- important to the case -- was not followed by the firm, he or she should home in on this failure to follow their own standards. Or, if there is an incident in a broker's past -- reported on a U-4, U-5, or RE-3 form -- and such conduct is similar to the wrong alleged in your case, start the cross-examination of the broker with that incident's similarity to your case.


The greatest challenge for a customer's attorney is to chip away at the broker's appearance of professionalism and honesty (assuming the broker is in the minority of brokers who are less than professional). After all, that broker is usually a successful salesperson of used goods (i.e., stocks) and will be very effective in trying to sell the panel on his or her case at the hearing.


The attorney should keep posturing to a minimum during cross-examination, so that the arbitrators are not moved to come to the defense of the witness being cross-examined. If the witness's testimony is implausible, arbitrators will be quick to discern that fact.

The Effective Use of Enthymemes

  An enthymeme is a syllogism or other argument in which a premise or conclusion is unexpressed or implicit. It is the listener who completes the thought as if it were his own.


 Whatever strikes the mind of an arbitrator as the result of his own observation and discovery always makes the strongest impression upon him. The arbitrator holds on to his own discovery with the greatest tenacity and, possibly, to the exclusion of contrary facts in the case.  He sees the point for himself, as if it were his own. How do you know when you’ve given the arbitrator enough dots to connect? You will see it in the arbitrator’s face – that Ah Hah, followed by a nod of the head. It ranks up there with arbitrator questions as an indicator that you’ve broken through, into the arbitrator’s mind.   

The Characteristics of A Successful Cross-Examiner 

In 1903, when Oyster Bay’s Theodore Roosevelt was president of the United States, Francis L. Wellman wrote the landmark book, The Art of Cross Examination (Collier Books, 4th ed. 1936). In it, he noted that successful cross-examination requires the greatest ingenuity; a habit of logical thought; clearness of perception in general; infinite patience and self-control; power to read men's minds intuitively, to judge their characters by their faces, to appreciate their motives; the ability to act with force and precision; a masterful knowledge of the subject-matter itself; an extreme caution; and, above all, the instinct to discover the weak point in the witness under examination. 


Many of these characteristics are innate; most are acquired. Those that are acquired can only be accomplished if you know your case cold and you learn to listen actively – listen not only to what is being said by the witness, but how it is said. You must be sensitive to a pause, a look away, or a furtive glance to that witness’ attorney. 

Cross-Examination – Some General Comments


Before you start the cross-examination, while the witness is on direct, what should you be doing? A skillful cross-examiner seldom takes his eye from an important witness while that person is being examined by his adversary. Every expression of his face, especially his mouth, every movement of his hands, his manner of expressing himself all help  you to arrive at an accurate estimate of the witness’ veracity. 


 How can a cross-examiner get the most out of a witness? If your manner is courteous and conciliatory, the witness may soon lose the fear all witnesses have of the cross-examiner, and can almost imperceptibly be induced to enter into a discussion of his testimony, which, if you are able, will soon disclose any weak points in the testimony. 


When the testimony of an opposing witness seems too contrived and is contrary to the truth, there is an opening for the effective cross-examination of that witness. If the manner of the witness and the wording of his testimony bear all the marks of fabrication, it is often useful, as your first question, to ask him to repeat his story. Usually he will repeat it in almost identically the same words as before, showing he has learned it by heart. Take him to the middle of the story, and from there jump quickly to the beginning and then to the end of it. If he is speaking by memorization rather than from memory, he will falter. He cannot invent answers as fast as you can invent questions and at the same time remember his previous inventions correctly. 


An effective way to cross-examine a stockbroker is to contrast the broker's direct examination with statements written in the Answer, since the Answer is often not reviewed by the broker prior to its filing. Another technique is to give the loquacious broker free reign to talk on and on and then catch him or her in inconsistencies, implausibilities and overly rehearsed testimony.

Rationalizing the Irrational 

 One of the difficulties in trying to convince arbitrators that a broker is not telling the truth and that his misconduct in the customer's account was irrational is that we all, as rational people, want to figure out why the misconduct took place -- to rationalize the irrational. I try to counter the arbitrators' inclination to go through this mental exercise by suggesting that sometimes irrational conduct simply cannot be explained--but it happens nevertheless. The great Francis Wellman framed the issue this way:  “All men stamp as probable or improbable that which they themselves would, or would not, have said or done under similar circumstances. Things inconsistent with human knowledge and experience are properly rated as improbable.'' (Id. at 183.)

The Best Time to Stop Cross-Examination 

Be on the alert for a good place to stop. Nothing can be more important than to close your examination with a triumph. So many lawyers succeed in catching a witness in a serious contradiction; but, not satisfied with this, continue to ask questions and taper off their examination until the effect upon the jury - of their former advantage - is lost altogether. Stop with a victory. 


In an arbitration hearing, where anything goes, it's very difficult for some attorneys just to stop and sit down. The more experienced securities arbitration attorneys develop a sixth sense that tells them when the arbitrators have heard enough or are appropriately moved by the testimony. In some cases, arbitrators will be so affected by the testimony that they will undertake their own form of cross-examination of the witness. Those are the questions (and answers) that an experienced securities arbitration attorney will pay close attention to, and possibly repeat in his or her summation.

Advice from O.J. Simpson’s Attorney


In the opinion of many practitioners, the modern-day Francis Wellman is F. Lee Bailey, the often controversial but always effective trial attorney. In his book to law students, To Be a Trial Lawyer (John Wiley & Sons, 2d ed. 1984), he states that good cross-examination has a long list of ingredients: control, speed, memory, precise articulation, logic, timing, manner, and termination. How do his  insights apply to securities arbitration hearings?

1.      Control --Mr. Bailey believes that a cross-examiner must control his witness tightly and not let him or her run away with long, self-serving narrative answers. The cross-examiner must control the direction and pace of the questioning. This is done by having a game plan defining what you hope to get out of each witness.


For example, if you know that the branch manager will be testifying, it's always a good idea to obtain the internal compliance manual of the firm and go through the daily, monthly, and quarterly reviews the manager was required to undertake. If you know or suspect the manager did not comply with those rules, you know the direction your questions should be going. 


Similarly, if one of your issues is excessive compensation on trades that were not fully disclosed on the confirmations, you will want to obtain the broker’s commission runs or the firm's copy of the monthly account statements, which includes an extra column for “commissions'' for each trade (something that is not on the customer's copy of the monthly account statements). If the broker believes you will just be questioning him or her on the customer's copy of the monthly account statements, you can instantly take control in your cross-examination by pulling out his commission runs or the monthly statement version the broker received, and not the one the customer received. 

2.      Speed -- Mr. Bailey believes that ``[a] witness telling less than the perfect truth needs time to think up and fashion his answers, time that he must not be allowed to have. Effective cross-examination must be conducted at a pace nothing short of relentless, which will give one who is fabricating his answers insufficient time to do so.'' 


 Since many brokers are not properly prepared by the brokerage firm's attorney to testify and since many have not even read the Answer, you may be able to quickly go through a checklist of inconsistencies and apparent misstatements in the Answer during the broker’s cross-examination. It will make the broker look confused about the actual trading and other events (e.g., conversations) that took place.

3.      Memory – “The cross-examiner must have his head stuffed with a plethora of facts and information, including every prior statement the witnesses made, the testimony other related witnesses have given or are expected to give, all relevant documents and other kinds of evidence, and a clear image of the details of the scene of the event if there is one. His hands must be empty most of the time and his eyes must be riveted on the witness. If he needs constantly to refer to notes and other written materials, he will sacrifice something essential: speed.''


This can only be accomplished if you know the facts cold. You can never learn too many facts in preparation for an arbitration hearing; you just never know when casual testimony on direct will trigger a connection with some apparently tangential fact that you learned prior to the hearing. When you are listening to a witness whom you will have to cross-examine, your focus should be on what he says as well as how he says it. Again, a pause, a glance, a blush, or a need to “clarify'' what he just said could prompt you to see the missing link to evidence that you did not think was particularly relevant. 

4.     Precise articulation – You should try very hard to refrain from asking questions that will allow a witness any opportunity to explain away a situation. Unfortunately, many panel Chairpersons are unwilling or unable to control the testimony of witnesses, no matter how hard the cross-examiner tries to limit the answers. Simply put, don’t ask the witness “Why?” unless any answer, however long, will hurt him. You’ll know you’re doing a good job if the witness gets frustrated, turns to the arbitrators and asks if he can give the answer “in his own words.” Remind the witness that he’ll have an opportunity to “enlarge upon” his testimony on re-direct.

5.      Logic – If the witness' answer on cross-examination doesn't make sense to you, it probably won't make sense to the arbitrators. If it’s not logical to the arbitrators, they will probably infer that the events in question did not take place as the witness has testified. When the broker, for example, tries to explain how the investment objective of “conservative – income” is similar to “moderate – growth” (since he checked-off both boxes on the customer’s new account form), give him plenty of rope on cross so that he can hang himself before the arbitrators’ eyes.

6.      Timing – Mr. Bailey says that, ”Once he has backed a witness into a corner, [the cross-examiner] must go for the jugular moments before the witness has girded himself to repel attack. If he can, before every break in the trial, [the cross-examiner] must leave the air heavy with doubt and suspicion about the witness' testimony, allowing this last impression to sink into the jurors' minds during the recess.'' Experienced securities arbitration practitioners will frequently “play the clock” and wait for a few moments right before the lunch break or before the end of the afternoon session to ask a Columbo Question. You know that kind of question: “Oh, by the way, there’s just one more question I have. Why did you give my client this check for $10,000 the same day you intercepted her complaint letter to your branch manager, this un-cashed check?”

7.      Manner –  Despite the desire of some of my clients to have me put a stake through the broker’s heart, I have found it just as effective to be as respectful as possible to all witnesses on cross-examination and when I have caught a witness in an obvious lie, inconsistency, or illogical statement, to “play the silence.” That is when I ask the “Why” question or simply ask: ”And then?''  We – the witness, the attorneys, the parties and the arbitrators - listen to the silence as it answers the question.

Location, Location, Location Is Not Important – It’s Control 


The experienced arbitration attorney and the experienced litigator know that the key to success in cross-examination is to control the witness. You need to question the witness on the subjects of his direct testimony, not in a manner that allows a chronological repetition of that testimony. In preparing to cross-examine witnesses, you should make a chart in your trial book of subjects to focus on with each witness. You should list a few introductory questions or phrases with which to hit the witness. It's also a good idea to prepare summary questions on the chart.


 For example, in a churning case, a customer's attorney, on the cross of a broker, should control the broker’s testimony by focusing on the issue of the broker’s control and the broker’s compensation. If the attorney has gone over every trade and shown that each order ticket was marked solicited (or, as is usually the case, not marked “unsolicited”) and, through the broker’s admission, shown that no recommendation was ever questioned by the customer, it's a good idea for the customer's attorney to ask the following kinds of questions: “So, in other words, you effectively controlled the investment decisions in this account?” “Objection,” says the defense attorney. 


“Try to rephrase your question,” suggests the Chair. “OK,” says the customer’s attorney, turning to the broker, “Every time you made a recommendation, it was followed by an order, correct? My client never questioned or rejected any of your recommendations, yes? And the subject of your commissions never came up, right? Did he ever ask you what one-half or one-quarter or one-eighth mark-up or mark down translated to in dollars and cents? Did you tell him that you received a portion of the spread, of the concession? Did you tell him that you and your firm received a portion of the margin interest?”

 Preparing Cross-Examination During the Direct

When the witness is testifying, draw a line down the center of your legal pad. On the left record the witness' testimony and on the right put down your impressions of that testimony, possible areas of cross-examination, questions from the arbitrators, questions to ask your client at the break and notations to adjust your intended cross-examination based on the testimony elicited on direct.


My friend, defense attorney Michael Shannon, had the following advice on cross-examining customers, in a PLI chapter. His suggestion could equally apply to  brokers. “If the witness makes a statement on direct which is extremely helpful to your case and which you wish to quote back to him on cross, try to note it exactly. There is no rule that prohibits you from saying in the middle of his direct exam, ‘Excuse me, I was trying to get that down word for word. Can you just repeat it or could the Chairman play that back?' Later on during cross-examination, you now have the ability when confronting the witness about that statement to underscore it again by a simple preface to your questions, ‘Mr. Jones, do you recall saying earlier ...?' The arbitrators will remember -- by repetition and the suggestion of reinforcement contained in your question -- that the witness definitely said ‘X'. ''

Cross-Examining a Firm's Compliance Officer

In “Making the Compliance Officer a `Power Witness' for Claimants'' (Securities Arbitration 1996 (PLI)), past PIABA president Diane A. Nygaard suggested that before deciding whether to cross-examine the compliance officer, certain key documents must be obtained:


1.      The compliance officer's CRD, which will reflect his or her 
education, work history, tenure at the firm, and any other previous 
disciplinary problems.


2.      The firm's compliance manual, since it includes listings of documents 
that must be generated, such as sign-in sheets and hand-outs at annual 
compliance meetings, concentration reports and their review, daily, weekly 
and monthly reviews of all accounts and all order tickets, documents 
reflecting the monitoring of registered representatives' own accounts, 
activity reports generated for active accounts, and how to conduct annual 
audits.


3.      An organizational chart for the firm, showing whether the compliance 
officer's position had sufficient scope for independent action.


4.      All compliance memos for the time in question, since they can show 
that the compliance officer addressed issues that appear in your case, 
such as excessive trading, concentration, options trading, or market 
making issues.


5.      Notes or memos regarding any meeting or discussions regarding the 
accounts in question.


6.      The complete file on both the hiring and termination of a broker, with 
all U-4s and U-5s, including amendments. She noted that often a red flag 
is raised when the problem broker was hired and the compliance officer  
either did, or should have, established extra supervisory procedures.


With these documents in hand, as well as new account forms, trade confirmations, monthly statements, trade blotters and order tickets (where relevant), a customer's attorney may, on cross-examination, find that the compliance officer either:


1.      Failed to identify the problem and failed to review documents and 
maintain records that would have revealed the problem; or


2.      Recognized there was a problem but failed to address it or failed to 
address it forcefully, perhaps due to a lack of resources or lack of 
authority; or


3.      Recognized the problem, wrote notes of his discussions of the 
problem, kept records of memos and instructions to the broker or office 
managers, all of whom failed to address the problem.


One of the things I learned in the early 1980s when I was a Compliance Attorney at the American Stock Exchange, was that the more negligent the firm’s compliance of the broker was, the better the customer’s case will be. When compliance fails, customers have a better chance of winning.

Cross-Examination and Your Summation

Often the most important testimony in a case comes from the cross-examination of a witness. Little is gained, however, if the victorious cross-examiner leaves that evidence on the battlefield and fails to highlight it in his summation. Frequently, months can go by between a coup de grâce in cross-examination and the summation of a case. That intervening period can dull an arbitrator's appreciation for the earlier cross-examination. 


What can be done? During your summation, review the cross-examination to remind the arbitrators how relevant certain admissions now become, when all the pieces of the puzzle are being fit together. Tie the specific cross-examination concessions together with a few documents which reinforce them. If you can make the adverse witnesses eat their own words, do so. Be demonstrative and be dramatic with their own words. 


Do not say, in some conclusory form, that the adverse witnesses were unbelievable or that they admitted some point. If you have a transcript, read one or two of the best excerpts from cross. Have some flair with your recitation of that testimony. If you do not have a transcript, hold up your notes as you dramatically remind the panel of the admission on cross-examination, an admission so stunning that you captured it, word for word, in your contemporaneous handwritten record.


However, as most experienced securities arbitration attorneys know, by the time you get to the summation, the arbitrators have pretty much made up their mind on whether liability was proven. Help them to make up their mind early in the process by effective cross-examination of the broker. If strong and certain points are scored early on in the case, your adversary will truly be on the defensive for the balance of the case and may never be able to recover.
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Bottom of Form

� I can’t take credit for this article’s catchy subtitle, although I would love to. I first heard the phrase a few years ago from H Thomas Fehn, with whom I’ve had the pleasure of co-chairing the annual PLI program on securities arbitration.


�  Copyright © 2003. All Rights Reserved. Mr. Robbins is on the Board of Editors of this Journal and can be reached at 212-755-3100 or � HYPERLINK "mailto:DRobbins@KFYGR.com" ��DRobbins@KFYGR.com�. He is a partner in the New York City firm of Kaufmann Feiner Yamin Gildin & Robbins LLP and chairs the PLI programs on securities arbitration. He is an arbitrator and mediator and author of the two volume Securities Arbitration Procedure Manual (Matthew Bender, updated Dec. 2002 � HYPERLINK "http://www.lexis.com" ��www.lexis.com� ).


� For a more comprehensive examination of cross-examination of brokers and customers in arbitration, see ¶12.22 of Securities Arbitration Procedure Manual.
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